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A fundamental principle of public international law and the law of the international civil service bestows
a certain degree of immunity and some privileges to members of the international civil service (those
serving in the United Nations system). Therefore it follows that negligence of a member of the
international civil service cannot be judged at the same level as that of a member of the public,
particularly in relation to professional duties discharged. This is because the international civil service
is granted immunity from liability for acts committed and opinions given in the course of their
employment, provided such acts related to the performance of official duties. The special position
occupied both by an international Organization of nations and its employees in the national courts is
due to an explicit recognition of “rootlessness” and international character of both the Organization
and its international civil service which, if brought into subjugation by national jurisdictions and
legislation, would be rendered destitute of independence in their work for the international community.
This article discusses the nature of international organizations and their staff, the types and degree of
immunity they enjoy, the difficulties posed by the grant of such immunities and instances of waiver of
such immunity.
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INTRODUCTION

Negligence of professionals that gives rise to civil liability
is grounded on principles of tort law'. However, negli-
gence of a member of the international civil service (a
person serving in the United Nations system) cannot be
judged at the same level as the international civil service
is granted immunity from liability for acts committed and
opinions given in the course of their employment, pro-
vided such acts related to the performance of official
duties. The natural extension to this principle is that the

Organization in which the international civil servant is
employed is also granted immunity from interference by
local judicial bodies and local regulations with the work of
the diplomatic corps in a country as such would stultify
their mission (Mendaro vs. World Bank, 1983).

The separation between the United Nations and its
professional staff has always been blurred due to the fact
that the above principle can also be applied the other way
around, that is, in the context of legal rights and liabilities
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of the international civil service, The immunity granted by
the host country to the Organization also applies to the
staff. Therefore, when discussing professional negligence
of the international civil service the relevance would rest
with the concept of immunity rather than principles of
negligence. This article focusses on the reception of
members of the international civil service and specialized
agencies' of the United Nations they serve, in particular
their status as respondents in national courts.

The position of an international organization or an
employee of such an organization as plaintiff or applicant
in a national court does not entail much debate since they
usually have independent legal status as persons and
can enter into contracts", enforce obligations entered into
with others and be sued in tort for negligence. However,
as will be seen later in this article, not all international
organizations nor their employees, possess independent
legal status. A need for inquiry particularly arises in the
issue of an international organization being called before
national court as defendant or respondent, in view of the
special immunities and privileges accorded to these
organizations.

Organizations themselves, as well as their employees
have been called up by national courts from time to time
as parties to litigation. In this respect, besides the inhe-
rent legal personality of the international organization, the
employees of the Secretariat of that organization also
have en “essential novelty” where men and women of
various nationalities form the international civil service of
that organization, mostly as internationally recruited staff.
International civil servants so recruited also have a
somewhat different standing in national courts in relation
to any issue arising from the discharge of their profes-
sional duties within the scope of their employment. Article
100 of the United Nations Charter provides that in the
performance of their duties, the Secretary General and
the staff shall not seek or receive instructions from any
government or from any other authority external to the
Organization. They are required to refrain from any action
which might reflect on their position as international officials
responsible only to the Organization. Article 103 of the
Charter identifies as the paramount consideration in the
employment of staff the securing of the highest standards of
efficiency, competence and integrity. The special position
occupied both by an Organization and its employees in the
national courts is due to an explicit recognition of
“rootlessness” and international character of both the
Organization and its international civil service which, if
brought into subjugation by national jurisdictions, would
be rendered destitute of independence in their work for
the international community.

International civil servants are recruited for their su-
perior skills and knowledge and are usually expected to
perform tasks that are normally beyond the capabilities of
the ordinary person. This imputes to the international civil
servant an elevated standard of care as much as is
attributed to members of particular professions such as
medicine law and accountancy. However, here the
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distinction ends, as unlike the other categories mentioned;
they are accorded immunity from judicial process in
respect of professional duties performed. There is a line
drawn, however, precluding this category of employee
from shielding himself absolutely from the law. The
delicate balance between immunity and liability was
brought to bear in the 1976 decision of the Criminal Court
of the City of New York in People v. Mark S. Weiner’
where the court held that, in an instance where a United
Nations security officer used undue force on the plaintiff,
immunity from suit would be so unconscionable that it
violated on its face the concepts of fundamental fairness
and equal treatment of all persons who sought judicial
determination of a dispute”. In the early French case of
Avenol v. Avenol” involving the Secretary General of the
League of Nations who claimed diplomatic immunity from
a suit for maintenance filed by his former spouse, the
court held that immunity of League officials was func-
tionally and territorially limited to the exercise of functions
performed for the League and within the territory of the
country in which such official duties were performed.

This article will discuss the nature of the international
civil service and also international status as well as that
of the employers of international civil servants. It will
contain a discourse on immunities and privileges of
international organizations as employers, their employees
and instances and ramifications of waiver of such immu-
nities and privileges. Finally, it will address issues which
are perceived to be dichotomous and which present
problems of a general application with regard to principles
of immunity at international administrative law.

NATURE AND FUNCTIONS OF AN INTERNATIONAL
ORGANIZATION

National profile

In determining the status of an international organization,
the most basic question at issue for the courts would be,
“what is an international organization? Unfortunately,
there is no specific answer to this question as no over-
arching definition has been developed identifying what an
international organization is in precise terms. One com-
mentator is of the view that at best, we might recognize
one if we see it (Klebbers, 2002). The main reason for the
difficulty in reaching a precise definition or identifying all
encompassing characteristic of an international organi-
zation is that it is in limine a social creation (Abdullah,
1977). Moreover, the creators of an international
Organization do not set off to create it with a pre approved
blueprint. Rather, they carve it to accord with their needs.

The two main characteristics of a specialized agency of
the United Nations are: that it is created by States, or
more specifically, as States themselves are abstractions,
by duly authorized representatives of States; and they
are created by treaty, which is a written agreement signed
by the States’ Parties to it and governed by international
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law (Vienna Convention on the Law of Treaties, 1969).
States can only act by and through their agents™. Diffe-
rent government departments or instrumentalities of State

bear responsibility for different international organizations™.

The third characteristic that distinguishes an international
organization as a “club” of States without just being the
spokesperson or mouthpiece of those States is that it is
expected to have a “will" of its own. Any organization’s
independent will, recognized by the government of the
host country in which that organization is situated for
purposes of its activities within the country, is usually
encapsulated in a provision which states that the Organi-
zation has an identity of its own, and is capable of
entering into contracts *. This having been said, an
international organization, be it a specialized agency or
other body, is by no means sovereign in its own right,
although courts have on occasion referred to sovereign
rights of an organization merely to seek a compromise
between absolute acceptance of parity between a State
and an organization and absolute refusal of an interna-
tional organization’s ability to perform acta jure imperii
(governmental acts) ™. An international organization’s
identity before courts having national jurisdiction would
strictly be restricted to the nature of the organization and
the type of work it carries out. Any special privilege
accorded to an international organization by agreement
or treaty would therefore be applicable only in relation to
an international organization’s scope of work X' .
Conceptually, it has been argued that in an instance of
national litigation involving an international organization,
courts would, in the event the litigious issue pertains to
the work of that organization, apply the “functional theory”
in an acta jure gestionis (commercial act), which means
that the organization concerned will not be viewed as
having special immunities or privileges. In the 1953 case
of Re International Bank for Reconstruction and Develop-
ment and International Monetary Fund v. All America
Cables and Radio Inc., and other cable companies™ the
US Federal Communications Commission was confronted
with the argument of the plaintiffs - the World Bank and
the IMF — that the purpose of granting privileges and
immunities to organizations located in the jurisdiction of a
State where national law applied to contracts is to protect
such organizations from unfair and undue interference
including excessively high rates. The defendant (radio
and cable) companies argued that there was no evidence

or reason to allow the banks lower-than-commercial rates.

The rationale that can be drawn from this case is that the
purpose of immunity will be destitute of effect if courts
were asked to determine the legality of an organization’s
work if such inquiry were to obstruct the work of that
organization.

A question arises as to what extent or within what
parameters must a court apply the principle of functional
immunity to commercial acts of an international organi-
zation. Courts have veered from one extreme, coming
close to recognizing absolute immunity as in the case of

Broadbent v. Organization of American States™ to linking
key activities of an organization, such as its interpretation
and translation services to acta jure imperii (sovereign act)
on the basis that language services were integral to the

main functions of an organization™.

International profile

Violations of international law, however founded, entail
responsibility and accountability. This seminal principle,
enunciated by the 1927 Charzow Factory Case™ also
established that there would be an obligation to make
reparation in one form or another™. This principle of
responsibility, which applies without any question to
States " has been questioned in its application to
international organizations. The author’s view is that what
applies to States must also apply to international organi-
zations, not simply because international organizations
are formed by and through States and are representatives
of States but also because there is accepted precedent
which equates the position of the United Nations to that
of a State. In the Reparation for Injuries case™, where
the United Nations sought a legal claim against an entity
considered responsible for the deaths of mediators in the
issue concerning the establishment of the State of Israel,
The UN sought a legal opinion from the International
Court of Justice, which opined that the United Nations
was to be regarded as having international legal
personality thereby having the right to bring an action.
Regrettably, the Court did not give the reasoning behind
its opinion.

Klebbers ™ makes mention of the “will theory” (or
subjective theory) where the court will determine legal
capacity of an international organization with an evalua-
tion of the “will” of the creators of the Organization in
guestion, as against the “objective theory” of personality
which would be based on certain accepted principles as
to the nature of the international organization concerned.
Since international law is based on the freely expressed
consent of States, the argument has been adduced that
international law should apply as recognizing international
organizations which are composed of States as having
similar status as that of States™. The situation became
clearer on the subject of international responsibility of an
international organization with the voluminous cases
arising out of the collapse of the International Tin Council
(ITC) in the mid nineteen eighties. One of the similarities
between the ITC and An international organization was
that in neither of the statutory instruments establishing
the two organizations was the word “responsibility”, ma-
king it difficult for the courts to determine the “will” of the
founding fathers. The International tin Council, comprising
32 members, was an organization which bought and sold
tin on the international market with a view to sustaining a
stable market in tin and maintaining consistent prices. It
ran out of financial resources in 1985, collecting in the



United Kingdom alone a debt of several hundred million
pounds. The litigation for recovery which followed addres-
sed issues of responsibility as well as immunity. Choice
of law issues and issues of jurisdiction were also given
some attention along with the main consideration as to
who or what the ITC was: whether it was to be treated as
a company in winding up proceedings so as to enable
creditors to go after the “shareholders”; or whether it was
an international organization with immunity from judicial
process. In MaclLaine Watson v. International Tin
Council™, one of the several cases involving the ITC, the
High Court refused to apply an agency situation between
sovereign States which established the ITC and the ITC
itself, on the ground that the relationship between the two
was created by international treaty which was not
enforceable by English courts. If this decision were to be
applied to an international organization’s position as an
agent of States, the approach of the courts would be
interesting, particularly if they interpreted an international
organization to be an agent of the Contracting States in
the event a specific treaty is not signed by States for the
purpose. In the MacLean Watson case, on appeal the
Court of Appeals upheld the High Court’ s position that an
international treaty was not the business of national
courts in England. On further appeal to the ultimate
appellate body by Maclean Watson, the House of Lords
rejected the claim that the member States were an
integral part of the ITC and that they should be held
responsible. The court held that the ITC was a separate
legal entity distinct from its members and that contracts
entered into by it did not bind non-parties (member
States).

AN INTERNATIONAL ORGANIZATION BEFORE THE
COURTS

Although a precise definition may not exist, it cannot be
doubted that a specialized agency of the United Nations
or any other international organization can be delimited
and delineated. The most fundamental delimitation lies in
the body of law that governs the Organization. An inter-
national organization is primarily governed by international
law, being recognized by the United Nations Charter as a
specialized agency of the United Nations. It is also
governed by two major agreements, one between the
United Nations and an international organization and the
other between the government of the host country in
which that organization’s headquarters are located and
the particular international organization. Both accord the
organization legal legitimacy sufficient for a common law
court to follow the principle enunciated in the House of
Lords that:

English law will only recognize a foreign entity as
having legal personality and therefore a capacity to sue
or be sued if such body has been accorded legal per-
sonality under the law of a foreign State recognized by
this country...”™"
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This principle was followed in the United States in a
continuation of the case pursuant to the defendant taking
up domicile in the United States and filing action for
bankruptcy before the Arab Monetary Fund could bring
an action against him. The bankruptcy court judge
followed the reasoning of the House of Lords and held
that, while recognizing that although the United States
was not a member of the Arab Monetary Fund, and
therefore the fund could not be subjected to the national
court’s jurisdiction, nonetheless the Fund was a juridical
person under United Arab Emirates law and therefore its
capacity would flow to the United States under customary
international law™".

Can an international organization be recognized as
having legal capacity, firstly in the host country which is
home to an international organization’s headquarters and
secondly in any of that organization’s member States?
The Headquarters Agreement between ICAO and
Canada™, in Article 2, explicitly provides that ICAO shall
possess juridical personality and shall have the legal
capacities of a body corporate including the capacity to
contract; to acquire and dispose of movable and immo-
vable property; and to institute legal proceedings. With
regard to the question as to whether ICAO can be sued in
Canada, Article 3 of the Agreement provides that the
Organization, its property and its assets™"', wherever
located and by whomsoever held, shall enjoy the same
immunity from suit and every form of judicial process as
is enjoyed by foreign states. Canada’s recognition of
ICAO as having legal capacities of a body corporate is
consistent with Article 104 of the United Nations Charter
which provides that the United Nations shall enjoy in the
territory of each of its member States such legal capacity
as may be necessary for the exercise of its functions and
the fulfiment of its purposes.™" The question which
naturally arises from these provisions is “what effect does
the Headquarters Agreement between an international
organization and the Government of the host country
have as a legally enforceable document before the local
courts”? In the 1988 Applicability of the Obligation to
Arbitrate Case™"", where the International Court of Justice
had to consider whether United States anti-terrorism
legislation necessitated the closure of the Palestine
Liberation Organization’s observer mission to the UN in
New York, the Court held that the United States was
obligated to respect its obligation, contained in Article 21
of the UN Headquarters Agreement with the United
States, that the United States had to enter into arbitration
in case of a dispute on the interpretation of the Agree-
ment. The court laid particular emphasis on the fact that
provisions of a treaty must prevail over the domestic law
of a State Party to that treaty™™. Therefore, there is no
room for doubt that an international organization is able
to conduct business both in the host state and in the
territories of any of its member States as a juridical person.

However, there are instances where an international
organization does not have the credentials given by
agreement that it has the capacity to act as a juridical
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person. In such an instance there could well be non-
recognition as a legal person under domestic law. It is a
pre requisite for an international organization to have the
status as a legal or juridical or juristic person™ to enter
into legal relationships. There have been instances where,
in the face of a lack of express recognition of the juristic
personality of an international organization, national
courts have treated them as non-entities, and recognized
as having no legal capacity. In such instances, the inter-
national organization concerned will be deemed not to

XXXI

exist™".

An international immunities and

liabilities

organization’s

At customary international law, the position of an inter-
national organization regarding immunity from suit and
other judicial process is unclear ™" and falls within
applicable treaty provision, such as the United Nations
Charter, Article 105 of which clearly stipulates that the
United Nations Organization shall enjoy in the territory of
each of its members such privileges and immunities as
are necessary for the fulfilment of its purposes. Immu-
nities of the United Nations system are also addressed in
the General Convention on the Privileges and Immunities
of the United Nations of 1946, which sheds some light as
to the rights and liabilities of the United Nations and its
various entities™". An international organization’s legal
liability within the host country may well hinge on the
recognition by the government of that country that an
international organization shall enjoy the same immunity
from suit and every form of judicial process as is enjoyed
by foreign States. Should the matter of an international
organization’s immunity be brought before a court within
the host country, it might well look into the true worth of
the statement.

Immunity of foreign States in a local jurisdiction has
undergone an interesting metamorphosis, from the recog-
nition of personal sovereignty to acceptance of more
abstract concepts of State sovereignty. The immunity
accorded to an international Organization by the host
country would impute to the Organization the indepen-
dence and equality of a State, which municipal courts
would be reluctant to impugn or question unless with the
consent of an international organization™". Principles of
sovereign immunity go back to the early 19" century
where the jurisdiction of a State was recognized as being
mutually exclusive from the Sovereign immunity of a
State ™. In the well known Pinochet case™", Lord
Browne-Wilkinson observed that it was a basic principle
of international law that one sovereign state (the forum
state) does not adjudicate on the conduct of a foreign
state. The foreign state is entitled to procedural immunity
from the processes of the forum state. The immunity
applies both to criminal as well as civil liability™". English
law is quite clear on the above proposition and is best

illustrated by the point made by Lord Millett in the case of
Holland v. Lampen-Wolfe™"" decided in 2000 that:

State immunity...is a creature of customary international
law and derives from the equality of sovereign states. It is
not a self imposed restriction on the jurisdiction of its
courts which the United Kingdom has chosen to adopt. It
is a limitation imposed from without upon the sovereignty
of the United Kingdom itself***,

Immunity from jurisdiction of the courts does not mean
exemption from the legal system of the State in which the
Organization resides. Although the two concepts are
similar and the former meant that the courts had to
respect the sovereignty of foreign states, it was merely a
procedural tenet that could not always impugn the
constitutional roots of an internal legal systemx'.

It must be noted that international and domestic instru-
ments implicitly prohibit sovereign immunity in cases of
tortious liability involving civil wrongs. The Canadian
State Immunity Act of 1982, in Section 6, allows for
compensation for civil wrongs caused in Canada, resulting
in death, damage to tangible property or personal injury.
An analogy can be observed in the European Convention
on State Immunity of 1972, which in Article 11 admits of
redress for injury to the person or damage to tangible
property, if the facts which occasioned the injury or
damage occurred in the territory of the forum, and if the
author of the injury or damage was present at the time of
the act. Similarly, The United Kingdom State Immunity
Act, in Section 5, provides that a State is not immune in
respect of proceedings relating to death or personal injury,
or damage to or loss of tangible property, caused by an
act or omission in the United Kingdom™'.

The conceptual basis for granting international organi-
zations immunity regarding their professional activities
was well brought out in the 1983 case of Mendaro v. the
World Bank™ where the US Court of Appeal held that the
reason for granting immunities to an international
organization is to enable them to pursue their functions
more effectively and particularly to permit organizations
to operate unfettered by unilateral control of a State over
activities conducted within its territory ™ . In Iran-US
Claims Tribunal v. AS™" The Dutch Supreme Court
acknowledged that immunity in its absolute form gives an
international organization a guarantee that it could per-
form its functions without being controlled by domestic
policy and law™. The Swiss Labour Court held in ZM v.
Permanent Delegation of the League of Arab States to
the UN" that it is incontrovertibly at customary inter-
national law that international organizations, whether
universal or regional, enjoy absolute jurisdictional immu-
nity and that they can only carry out their tasks assigned
to them if they were not deprived of this immunity*"".

The above discussion seemingly establishes that juris-
dictional immunity is awarded to international organiza-
tions as a matter of course. The real issue however, with
respect to immunity particularly that of an international
organization as recognized by the government of the host



country, is the extent to which immunity will be granted as
per existing norms of international law. For example, the
Headquarters agreement between ICAO and the Govern-
ment of Canada (the host country) merely stipulates that
ICAO will have the same immunity from suit and every
form of judicial process as is enjoyed by foreign States.
The operative question is “what is the immunity that is
enjoyed by foreign States in the host country in this
context?” Is it an absolute form of immunity or a qualified
immunity? This brings to bear the relevance of early
doctrinaire distinctions drawn by jurisdictions of Belgium
and ltaly, where courts recognized two forms of immunity
based on the type of activity carried out. The first applied
to sovereign acts of a government or jure imperii and the
second applied to acts of a commercial nature or jure
gestionis. This distinctive approach often referred to as
the doctrine of restrictive or relative immunity is applied
unreservedly by courts of many countries while others,
including the host country ™" | apply the restrictive
immunity doctrine only in principle.®™.

The approach taken by courts to acts of sovereign
authority and acts of a private character in the context of
restrictive immunity will largely depend on whether the
act in question was a commercial act performed on the
basis of a private relationship such as a contract. Another
criterion might well be whether an act in question was
performed on behalf of a State or Organization by an
individual'. Courts in Australia and the United Kingdom
have used three methods to determine the extent of
immunity that should be granted: consideration as to
whether granting a general immunity from jurisdiction is
justified; creating a list of specific immunities and detailed
exceptions; and refusal of immunity in instances where
the property of a foreign state has been used for com-
mercial purposes. The United States courts have held
that some acts deserve exclusive and absolute immunity,
such as internal administrative acts, diplomatic activity
and the grant of public loans". In the 1988 case
International Tin Council v. Amalgamet Inc.," The plaintiff
ITC averred that it was not obliged to go in for arbitration
on the ground that it was an international organization
and action under the litigation was performed by the
plaintiff as an act of State. The court found this argument
untenable as it could not find a “sovereign” character in
the contract in question. This decision can be distin-
guished from an international organization situation as
the ITC had not been given the status of a foreign States
as an international organization under its agreement with
the host country.

Issues regarding immunities and privileges of
international civil servants

Members of the international civil service are protected in
their official correspondence through the Vienna Conven-
tion on Diplomatic Relations, Article 27(2) of which states
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that the official correspondence of the mission shall be
inviolable. Official correspondence means all corres-
pondence relating to the mission and its functions. Article
31 of the Convention which states that a diplomatic agent
shall enjoy immunity from the criminal jurisdiction of the
receiving State and also enjoy immunity from its civil and
administrative jurisdiction, makes some exceptions
except in the case of a real action relating to private
immovable property situated in the territory of the
receiving State, unless he holds it on behalf of the
sending State for the purposes of the mission; an action
relating to succession in which the diplomatic agent is
involved as executor, administrator, heir or legatee as a
private person and not on behalf of the sending State;
and an action relating to any professional or commercial
activity exercised by the diplomatic agent in the receiving
State outside his official functions.The operative question
is whether an international Organization or its staff must
wholly be at the mercy of a national court. The argument
has been adduced that domestic courts should not have
absolute jurisdiction or adjudicatory authority over inter-
national organizations since such exercise of authority
might cause damaq_e or adversely affect that organiza-
tion’s independence™. The rationale of this argument was
accepted by the Quebec Superior Court in 2003" where,
in an instance where a former employee of ICAO sued
the Organization et al for wrongful dismissal from his
position at ICAQO, the court recognized the need to grant
immunities to international organizations so that they
could sustain their independence and freedom.

The court drew a parallel between freedom and inde-
pendence of the Organization with the notion of immunity,
recognizing that neither an international organization nor
a State should be subject to the laws and conditions of
the courts of another State. The Court acknowledged the
bifurcation of immunity into absolute and functional
immunity and concluded that ICAO has quasi-absolute
immunity"’ in this particular case. According to the Court,
functional immunity would be conferred regarding acts
performed by officials of an international organization in
the course of their duties and within the scope of their
employment.

Article 29 of the Vienna Convention declares inviolable
the person of a diplomatic agent against arrest or deten-
tion. The United Nations has endorsed this principle in
Resolution 53/97 of January 1999 by strongly condemning
acts of violence against diplomatic missions and agents.
This Resolution followed condemnation in the Security
Council of the murder of nine Iranian diplomats in
Afghanistan"'. In the 1988 case of Boos v. Barry"" the US
Supreme Court handed down its decision that diplomatic
immunity is reciprocal among States based on mutual
interest founded on functional requirements and reci-
procity"". This effectively precludes the punishment of a
member of the international civil service in a general
sense, where the only remedy available to the host State
against alleged offences of diplomat or a member of the
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international civil service to declare him persona non
grata™.

While this principle is seemingly reasonable, given the
service and contribution provided by the international civil
service, and the detrimental effect of interference by
States of the provision of such services, an absolute
application of this principle could tip the balance to the
disadvantage of the public. In this context, specific
problems have surfaced with regard to the conduct of the
members of the international civil service which results in
instances of criminal liability such as when a diplomat or
member of the international civil service causes motor
accidents and injury to third parties through their
negligence'x. Immunity from civil and administrative juris-
diction of the State in which international civil servants
serve in an absolute sense could also cause inconsis-
tencies of the administration of justice. Article 31 (1) of
the Vienna Convention addresses this issue effectively by
having three exemptions where liability would ensue:
where the action relates to private immovable property
situated within the host State; in matters of succession
and litigation related thereto involving the diplomat as a
private person; and with respect to unofficial and
professional or commercial activity engaged in by the
diplomat concerned. A compelling practical example of
these exemptions lies in the United Kingdom. The Memo-
randum on Diplomatic Privileges and Immunities in the
United Kingdom of 1987 takes a stringent stand against
any reliance on diplomatic immunity which is calculated
to evade a legal obligation.

It must be noted that diplomatic immunity afforded to
international civil servants, such as exemptions from
social security provisions in force in the host State (as per
Article 33 of the Vienna Convention), exemptions from
taxes and dues regional or municipal (except for indirect
taxes), exemptions from dues regarding personal or public
services (as per Article 35 of the Vienna convention) and
from customs duties and inspection [as per Article 36(1)]
of personal belongings and baggage, extends to members
of the family of a diplomatic agent forming part of his/her
household ( as per Article 37)™.

Such immunities start from the moment the diplomatic
agent (or member of the international civil service) and
his family enter the territory of the host State™, and last
till the persons concerned leave the host country.

The immunity so afforded to diplomatic agents and
members of the international civil service does not bind
third nations. In a case involving a former ambassador of
Syria to the German Democratic Republic, A German
Federal Court ruled that benefits of the persona non grata
rule applied only to the host State and not to other States
such as the Federal Republic of Germany in that case™".

Another point of contention arising from the broad
principle of diplomatic immunity pertains to contracts of
employment. Although generally, States and instrument-
talities of State come within the purview of local legislation
with regard to the hiring and firing of employees, this

principle does not apply to diplomatic missions™". A point

of concern is that such a principle may give rise to
absolute discretion being bestowed on a diplomatic
mission in disregarding established community rights
such as racial, religious, gender and social equality.

Waiver of immunity

The answer to the problem of according undue flexibility
to diplomatic agents and members of the international
civil service may lie in the practice of waiver of immunity.
There are instances where the courts might deem immu-
nity granted by treaty or other agreement to be waived.
Waiver of immunity might result either from express
agreement between the parties to a contract or by implied
acquiescence of the party purporting to enjoy immunity
through overt or covert acts. The leading case in this area
concerns a 1967 decision (Lutcher V. IADB 1967) where
the District of Columbia Circuit Court ruled that the Inter-
American Development Bank did not enjoy immunity as
any immunity given to the bank had been waived by the
Bank by virtue of Article XI(3) of its Articles of Agreement
with a Brazilian Corporation who was the other party to
the action. An advance waiver, incorporated in a
commercial agreement, even though it is calculated to
apply only to a particular situation, cannot be deemed
invalid and will be generally applicable according to the
merits of the case. In Standard Chartered Bank v.
International Tin Council and others ™ The Queen’s
Bench in England rejected the claim that an advance
waiver is inapplicable to a dispute if it were meant speci-
fically in the contract to apply to “a particular case”, which
was interpreted by the court as a particular transaction
and not a whole dispute. A choice of forum clause in a
specific agreement could also be interpreted as a waiver
of immunitY from suit that could be effectively performed
in advance™'.

Usually, in the case of diplomatic agents and members
of the international civil service, only the sending State
can waive immunity™. In the case of the international
civil service the immunity is granted by the host State and
can only be waived by the Secretary General or CEO of
the Organization served by the staff member concerned.
The General Convention on the privileges and Immunities
of the United Nations of 1946 sets out the immunities of
the United Nations and its personnel and emphasizes the
inviolability of its premises, archives and documents. The
privleges and immunities blend with the concept of
accountability of an international organization which is
broader than principles of responsibility and liability for
internationally wrongful acts™". The latter acts as a
harmonious balance between impunity and answerability
of the international civil service.

As stated earlier privileges and immunities are gua-
ranteed by Article 105 of the Charter of the United Nations
which provides that an international organization shall



enjoy in the territory of each of its members such privi-
leges and immunities as are necessary for the fulfilment
of its purposes and that representatives of the members
of the United Nations and officials of the Organization
enjoy the privileges and immunities that are necessary for
the independent exercise of their functions in connection
with their official duties in the Organization™. This funda-
mental principle is usually enshrined in the Headquarters
Agreement between the host State and the United
Nations specialized agency concerned. In the 1988
opinion of the International Court of Justice, the Court
opined that the United States was obliged to respect an
obligation contained in Section 22 of the United Nations
Headquarters Agreement with the United States that
admitted of arbitration in the determination of domestic
legislative power to close an observer mission of the
Palestine Liberation Organization"‘x. In an earlier case
decided in 1983 the United States Court of Appeals held
that immunities and privileges were granted to the United
Nations by a host State specifically to preclude State
intervention in the execution of duties by the United

Nations in that jurisdiction™.

CONCLUSION

Diplomatic immunity and privileges are crucial to the
harmonious inter relationships between States. Despite
the inherent disadvantages of their abuse, which has
sometimes resulted in harm to members of the public and
business enterprise, it must be noted that the origins of
diplomacy date back to the period of darkness preceding
the dawn of history (Harold, 1953). It is claimed that
anthropoid apes living in caves practised a form of
diplomacy in reaching understandings with their neigh-
bours on territorial boundaries pertaining to their own
hunting grounds. The compelling need to ensure the
preservation of life of an emissary, on the ground that no
negotiation could take place if emissaries, however hostile,
were murdered on arrival, gave rise to the practice of
diplomatic immunity, which is attributed to Australian abo-
rigines, and is mentioned in the Institutes of Manu and in
Homeric poems™". In the modern world, the institution of
the permanent diplomatic mission is the cornerstone of
international diplomacy and comity and the diplomat™"
carries out the function of diplomacy which is generally
termed “diplomatic practice” ™ . these privileges are
extremely important if diplomacy is to be effective. The
overall aim and objective of diplomacy is to ensure that
peace and justice prevails throughout the world and to
this end, the institution of diplomacy is a pre-eminent
example of the growth of modern civilization. For these
reasons the advantages of diplomatic immunities and
privileges override their disadvantages.
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